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transmission or interconnection service request, a change in cost allocation shall apply to 

transmission projects identified in an initial Facilities Study posted on OASIS on or after 

the effective date of the change; and (2) for all other transmission projects, a change in 

cost allocation shall apply to transmission projects added to the Construction Plan on or 

after the effective date of the change.  

 This MOU is adopted pursuant to Article IV. 8 and Article IV. 9 of the E-RSC 

Bylaws.  Notwithstanding any other provision herein, this MOU shall not be interpreted 

to  be  a  contract  among  the  E-RSC  Members  and  Entergy  nor  shall  it  be  binding  on  

Entergy, the E-RSC or the individual E-RSC Members. This MOU is not intended to 

affect the retail jurisdiction and authority of the E-RSC Members.  It is the Parties intent 

that nothing in this MOU or in Attachment X of the Entergy OATT subjects the E-RSC 

to FERC's jurisdiction or authority.   

The Resolution signed by each of the E-RSC Members authorizing the E-RSC to 

enter into this MOU is included in Attachment A to this MOU. 

I. Background. 

In Docket No. ER05-1065, Entergy filed with FERC a proposal to establish an 

ICT.  The purpose of the ICT experiment was to "improve transparency of transmission 

information, enhance transmission access, and relieve transmission congestion" (Order 

Conditionally Approving Independent Coordinator of Transmission Filing issued in 

Docket No. ER05-1065-000 on April 26, 2006).  The ICT arrangement also included the 

implementation of a Weekly Procurement Process, subject to ICT oversight, and the 

establishment of participant funding for the allocation of certain transmission upgrades.  

The ICT arrangement was accepted by the FERC on April 26, 2006. 
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On June 24, 2009, FERC and Entergy’s retail regulators held a technical 

conference in Charleston, South Carolina that was attended by Entergy and many of the 

entities that purchase and/or sell energy in the Entergy region ("Stakeholders").  One 

outcome of the Charleston Technical Conference was the formation of the E-RSC.  The 

E-RSC, incorporated in Arkansas, was formed on December 10, 2009.   

On January 7, 2010, in Docket No. ER10-564, Entergy filed with FERC revisions 

to the ICT Agreement to provide funding for the E-RSC.  FERC accepted the revised ICT 

Agreement by letter order dated January 27, 2010. 

The E-RSC was formed to provide collective state regulatory agency input on the 

operations and planning of Entergy’s transmission system, including but not limited to 

matters relating to the operations and functions of the ICT, the ICT’s stakeholder process, 

the allocation of the costs of transmission projects, and the inclusion of new facilities in 

Entergy’s Construction Plan. 

Since its formation, the E-RSC and the E-RSC Working Group, which is 

comprised of regulatory staff and consultant(s) for each of the member retail regulators, 

in consultation with Southwest Power Pool employees, have worked cooperatively with 

Entergy and its Stakeholders, including independent power producers,  qualifying 

facilities, municipalities and non-Entergy load serving entities to identify potential 

improvements to Entergy’s transmission system operations and service, and 

enhancements to the ICT. 
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II. Terms. 

Terms, abbreviations, and acronyms shall have the meaning provided in this 

MOU.  If not defined herein, they shall have the meaning ascribed to them by the Entergy 

OATT or the electric utility industry. 

III. Term and Termination. 

A. This MOU shall be effective as of the Effective Date. 

B. This  MOU  shall  terminate  (1)  by  written  agreement  of  the  Parties,  (2)  

upon  a  determination  by  FERC  that  the  E-RSC  or  E-RSC  Members  are  subject  to  

FERC’s  jurisdiction  due  to  the  authority  granted  to  the  E-RSC  under  this  MOU  or  

Attachment  X  to  the  Entergy  OATT,  (3)  on  the  date  all  of  the  Entergy  Operating  

Companies’  transmission  facilities  are  placed  under  the  transmission  tariff  of  any  

Regional Transmission Organization(s) or Independent System Operator(s), or (4) if an 

E-RSC Member withdraws from the E-RSC, but the transmission facilities of the Entergy 

Operating Company(s) regulated by such Member remain under the Entergy OATT. 

IV. Section 205 Filing Directives. 

A. E-RSC Authority 

The  Parties  agree  that  the  E-RSC may,  consistent  with  its  Bylaws  and  upon the  

unanimous vote of all representatives of the E-RSC Members, direct Entergy to file, 

pursuant to Section 205 of the FPA, changes to the methodology for allocating 

transmission costs under the Entergy OATT, including to modify the time horizon of the 

Base Plan developed by the ICT in accordance with the Entergy OATT. Cost allocation 

changes filed at the direction of the E-RSC shall apply to transmission facilities as 

follows: (1) for facilities needed to provide service under a transmission or 
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interconnection service request, a change in cost allocation shall apply to transmission 

projects identified in an initial Facilities Study posted on OASIS on or after the effective 

date of the change; and (2) for all other transmission projects, a change in cost allocation 

shall apply to transmission projects added to the Construction Plan on or after the 

effective date of the change.  

B. Requirements for Filing Pursuant to Attachment X 

1. As directed by the E-RSC, the E-RSC Working Group will consult 

with Entergy when developing proposed amendments to the 

Entergy OATT terms and conditions consistent with this MOU.  

2. The E-RSC and/or the E-RSC Working Group shall prepare and 

provide to Entergy the terms and conditions of the Entergy OATT, 

the document that describes the purpose for and functioning of the 

terms  and  conditions  of  the  Entergy  OATT,  and  any  other  

supporting information or documentation (together, the “Filing”).  

3. Entergy and the E-RSC Working Group shall work cooperatively 

to make the Filing consistent with the OATT format and to identify 

other revisions to the OATT that may be necessary to implement 

the Filing.  Within two weeks of receiving the Filing, Entergy shall 

provide feedback with respect to making the Filing consistent with 

the Entergy OATT format and identifying other ministerial 

revisions  to  the  Entergy  OATT  that  may  be  necessary  to  

implement the Filing.   
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4. Within two weeks following E-RSC approval of the Filing, unless 

another period is agreed to by the Parties, Entergy shall file at 

FERC without change or comment the E-RSC-approved Filing 

pursuant to Section 205 of the FPA.   

V. Directing the Addition of Transmission Projects. 

The E-RSC may direct Entergy to include additional facilities or upgrades in 

Entergy’s Construction Plan.  Entergy shall periodically report to the E-RSC on the status 

of such facilities or upgrades, including a detailed explanation for any anticipated delay.    

If Entergy concludes that a revision to the Entergy OATT is required to provide for such 

construction, Entergy shall prepare and make such filing.  

VI. Actions Consistent with E-RSC Bylaws.  

This MOU and all E-RSC actions taken pursuant to this MOU shall be considered 

a policy statement as provided in Article IV.8(c) and Article IV.9 of the E-RSC Bylaws, 

which require a unanimous vote of E-RSC Members.  All actions of the E-RSC shall be 

consistent with the E-RSC’s Bylaws, including the requirement that such actions be 

authorized by all E-RSC Members. Any action taken that is inconsistent with the E-

RSC’s Bylaws shall be void. 

VII. Preservation of Entergy’s Rights. 

A. Nothing in this MOU prohibits Entergy from:  

(i) filing an alternative proposal for cost allocation pursuant to Section 205 

of the FPA;  
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(ii)  filing in opposition to an E-RSC-approved Filing on the grounds that 

the Filing is unjust, unreasonable, or unduly discriminatory or otherwise 

inconsistent with Commission regulations;  

(iii) requesting rehearing of a FERC order addressing cost allocation;  

(iv) petitioning a court for review of a FERC order addressing cost 

allocation; 

(v) opposing at the appropriate regulatory authority the addition of a 

facility to the Construction Plan; and/or  

(vi) taking any other action available to it in equity or law. 

B. Prior to taking any action authorized in Sections VII(A)(i) and (ii), 

Entergy shall provide written notice to the E-RSC of its intent to take such action.  Any 

submission to FERC made pursuant to this Section VII shall be separate from the E-RSC-

approved Filing. To the extent that Entergy submits a separate filing pursuant to Section 

205 of the FPA, Entergy may request that the alternative filing and the E-RSC-approved 

Filing be consolidated in the same docket.    

VIII.  MOU Does Not Alter Retail Ratemaking Authority. 

This MOU shall not dictate or alter the retail ratemaking jurisdiction, authority or 

decision-making of Entergy's retail regulators.  This MOU shall not affect cost allocation 

issues among the Entergy Operating Companies under the Entergy System Agreement.   

IX. Dispute Resolution. 

Notwithstanding FERC's lack of jurisdiction over the E-RSC, any dispute 

between Entergy and the E-RSC arising under this MOU may, upon the mutual 

agreement  of  the  E-RSC  and  Entergy  be  referred,  for  resolution,  to  the  FERC  Dispute  
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Resolution Service (“DRS”), or to an arbitrator mutually agreed upon by the Parties.  

Such DRS or arbitration shall be non-binding unless expressly agreed otherwise by 

Entergy and the E-RSC.  Any such reference to the FERC DRS shall not subject the E-

RSC, the E-RSC Members, or this MOU to FERC’s jurisdiction.  This provision shall not 

apply to disputes among the E-RSC Members. 

X. Counterparts. 

This MOU may be executed in two or more counterparts, all of which will be 

considered one and the same MOU and each of which will be deemed an original. 

XI. Governing Law. 

This MOU will be governed by and construed in accordance with the law of the 

State of Arkansas, without giving effect to the conflict of law principles thereof. 

XII. Severability. 

If any of the provisions of this MOU are held to be unenforceable or invalid by 

any court or regulatory authority of competent jurisdiction, the Parties shall, to the extent 

possible, negotiate an equitable adjustment to the provisions of this MOU with a view 

toward effecting the purpose of this MOU.  In the event that these negotiations are not 

successful, this MOU shall be void and of no effect. 

XIII. Amendment. 

Absent the written agreement of the Parties and the unanimous approval of the E-

RSC, this MOU shall not be amended. 

XIV. Entire Understanding.  

This MOU and Attachment X constitute the entire understanding between the 

Parties, and supersede any and all previous understandings, oral or written, which pertain 
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to the subject matter contained herein or therein.  In the event of a conflict between 

Attachment X and the MOU, Attachment X controls.   

XV.  No Third Party Beneficiaries. 

Nothing in this MOU express or implied, is intended to confer on any person, 

other than the Parties, any rights or remedies under or by reason of this MOU. 

 
ATTACHMENTS: 
 

A. E-RSC Resolution (unanimously executed on October 20, 2010) 
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RESOLUTION OF THE E-RSC REQUESTING ENTERGY TO MAKE A FILING AT THE 

FERC TO  REVISE THE ENTERGY OPEN ACCESS TRANSMISSION TARIFF TO ESTABLISH 

E-RSC AUTHORITY TO DIRECT ENTERGY TO MAKE CERTAIN  § 205 FILINGS UPON A 

UNANIMOUS VOTE OF THE E-RSC 
 
WHEREAS, the Entergy Regional State Committee (E-RSC) was formed following a 
joint meeting of the Federal Energy Regulatory Commission (FERC) and Entergy’s 
retail-regulators to provide collective state regulatory agency input on the operations 
of and upgrades to the Entergy Transmission System (ETS) including collaborative 
input on issues relating to the operations and functions of the Entergy region 
Independent Coordinator of Transmission (ICT) and ICT committees, working 
groups and task forces; and 
 
WHEREAS, the ICT experiment was initially approved by the FERC in FERC’s 
Order on Petition for Declaratory Order 110 FERC ¶ 61,295 issued on March 22, 2005, and 
ultimately approved in FERC’s Order Conditionally Approving Independent Coordinator of 
Transmission Filing 115 FERC ¶ 61,095 issued on April 26, 2006; and  
 
WHEREAS, the FERC has concluded previously that the ICT has the authority to 
bring concerns to FERC and retail regulators’ attention 115 FERC ¶ 61,095 para 98; 
and 
 
WHEREAS, to provide collective state regulatory agency input in a meaningful 
manner on changes to ICT operations and functions or other aspects related to the 
ETS, specifically regarding transmission construction and cost allocation, the E-RSC 
finds that it is critical to establish the E-RSC’s authority to direct Entergy to make 
Section 205 Filings under the Federal Power Act (FPA) following a unanimous vote 
of the E-RSC in accordance with the E-RSC’s Bylaws; and   
 
WHEREAS, the E-RSC finds that such a change in Entergy’s Tariff will enhance 
transmission service and transmission access by providing ETS stakeholders with a 
meaningful process – in partnership with the E-RSC – to make changes to ICT 
operations and functions when necessary.  
 
THEREFORE, BE IT RESOLVED THAT: 
 
1. The E-RSC hereby approves the attached Memorandum of Understanding 

(MOU) between Entergy and the E-RSC as the governing document related 
to the E-RSC’s directive authority regarding transmission construction and 
cost allocation in the Entergy region; 
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2. Consistent with the MOU, E-RSC directs Entergy to file at FERC under 
Section 205 of the Federal Power Act changes to the Tariff to effectuate the 
MOU’s agreement, specifically Attachment X; 

 
3.  This Resolution is expressly conditioned on the E-RSC (i) complying with 

the E-RSC’s Bylaws that require a unanimous vote for Policy Statements, and 
(ii) agreeing not to revise the E-RSC Bylaws requirement in Section IV.9 that 
Policy Statements require a unanimous vote. 

 
4. This Resolution is expressly conditioned upon the understanding that 

Entergy retains its right to make separate, alternative Section 205 filings and 
to seek legal redress to protect its rights.      

 
 
ADOPTED by the E-RSC on October 20, 2010. 
 

  
        

   

Kenneth W. Anderson, Jr. 
E-RSC President 

James M. Field 
E-RSC Vice-President 

Paul Suskie 
E-RSC Secretary 

 

 

 
Brandon Presley 
E-RSC Member 

Cynthia Hedge-Morrell 
E-RSC Member  

 
 
 
 
Approved as to form: 
 

  
 
Lori L. Burrows 
Commission Legal Advisor 
Arkansas Public Service Commission 
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